February 21, 2008

Dear SLPOA member,

The following is an article by Katie Gray following the February 16 SLCWD meeting where the SLCWD Board considered passing two ordinances:


1. to prioritize water delivery


2. to manage the lakes for ecological, recreational, and aesthetic values as well as water delivery.  This includes a restriction in drawing down the lakes.

The article covers both ordinances well and then reports the developers' reactions.

Bill Oudegeest,  President

SLCWD'S NEW DRAFT ORDINANCES

At their Saturday, February 16 board meeting, the Sierra Lakes County Water District (SLCWD) began consideration of two draft ordinances, Ordinance No. 2008-082, which "concerns water service priorities, water supply availability and deficiency management policy, and water service conditions of annexation", and Ordinance No. 2008-083,  which "concerns the management of Serene Lakes for water supply management, aesthetic, ecological and recreational purposes."

The proposed ordinances were included in the agenda available on February 13, and the SLCWD has received both written and verbal comments on various aspects of the ordinances.  They will continue to receive public comments for the next month, and at next month's board meeting, with a vote expected at that meeting.

For the past 5 years, SLCWD has been working towards developing a Sierra Lakes Water System Master Plan. With all of the uncertainties that can affect water supplies, whether from low-snow years and drought, rapid population growth, global warming, or a host of unknowns, it has become imperative for those charged with the continuous and reliable delivery of water to plan ahead. These ordinances are proposed as a step towards orderly management of SLCWD's water supply, and basically, if passed, will codify existing and historical practices of SLCWD.

Proposed Ordinance 2008-082 – water service priorities

Ordinance No. 2008-082 sets forth a priority of service of customers and potential customers, predicated upon the availability of sufficient water. The first of 5 classes of customers are active customers, followed by service on a first-come-first serve basis for those customers with currently subdivided lots who have paid standby charges. The third, fourth, and fifth classes go on to describe the service priorities for new customers within existing sphere of influence and service area, outside of sphere of influence but within existing service area, and outside existing service area.  This ordinance does not discriminate against any like customers in a similar class.

The ordinance also sets forth that SLCWD "shall serve water to new customers only after finding there is water available to serve the existing and proposed new customers." The ordinance calls for an Annual Water Supplies Report on the current and long-term adequacy of the District's Water Supplies. In addition, the proposed ordinance sets forth conditions of annexation.

Proposed Ordinance 2009-083 – lake management for Recreation, ecology, and aeshetics as well as water delivery

The second Ordinance, No.2008-083, sets a target minimum lake elevation of 6870.67 feet, or three feet below the top of the dam spillway,  with the goal of balancing consumptive and non-consumptive uses of Serene Lakes. This ordinance is aimed at protecting water supply, water quality, and aesthetic, ecological and recreational values of the lakes. Of particular concern is maintaining enough water to keep the channel open, and the two lakes connected.  This second ordinance, like the first, is aimed at formalizing the ongoing practice of SLCWD in managing the water supply and lakes.

As these proposed ordinances involve codifications of the status quo, they have been met with approval by many.  The first ordinance assures those who have purchased already subdivided lots at Serene Lakes, in reliance upon the fact they will be served as sewer hookups become available, and who have paid stand-by fees, or have been assessed for the now retired bond, that their reliance upon service from SLCWD has not been misplaced. Since the second ordinance represents no change from current lake level management, and shows that SLCWD is committed to protecting the water supply and the health of the lake, as well as maintaining the ability to meet summer outflow requirements to Serena Creek, as detailed in the water rights permit, it has been equally well received. 

However, Royal Gorge LLC (RG) has raised objections to both of these ordinances.  RG has had two separate law firms submit objections upon their behalf, and has also solicited comments aimed at supporting their objections from North Fork Associates, the group that conducted their initial biological survey, and CDM, the firm responsible for writing RG's recent draft Water Supplies Alternative Document.  Mr. Syme and Mr. Livak, both of RG, attended the SLCWD meeting with a representative from CDM, and a lawyer to present their concerns and objections to the proposed ordinances.

RG's lawyer presented the argument that the proposed ordinances were an attempt to control growth, or to impose a moratorium on growth.  He was assured by both an attorney representing the water board, and members of the board that both ordinances were neutral as regards growth, and were aimed solely at effectively managing water supply and preserving the health of the lakes, as SLCWD is aware that its role is to manage and provide water to its customers, not pass judgment on any proposed development. 

Between the two letters from two separate law firms, and the comments of RG's attorney at the board meeting, RG made interesting, but contradictory objections.  They claimed that as to the second ordinance, the one setting a "basement" on lake levels, that SLCWD would have to go through a CEQA process, as an ordinance that set a level below which the lake could not go would have environmental impacts. They then argued in the alternative that SLCWD's formative statute did not allow SLCWD to consider environmental, or aesthetic, or recreational impacts of managing the water level. 

It is hard to imagine why SLCWD passing an ordinance that effectively says, "we're going to keep doing exactly what we've been doing for 20+ years" would trigger an expensive CEQA process. What environmental harm could result from doing exactly the same thing as has been done in the past? It seems pretty obvious that keeping the lake levels the same will prevent harm, not cause harm.  Additionally, as RG indicated in the draft water study they presented to the public just last month that they didn't want to lower the lake level more than 3 feet, it's hard to imagine why they are raising objections now. It will be a real shame if SLCWD is forced to spend taxpayer money to defend the obvious, and a real misuse of the CEQA process, not to mention a waste of time for everyone, as SLCWD's proposed ordinance either doesn't fall under CEQA at all, or if it does, it is covered by numerous exceptions, including the aptly named "common sense rule."

RG's alternative and inconsistent argument that SLCWD isn't allowed to consider environmental, and recreational impacts, does not hold water in light of modern law.  Every decision regarding water in the state of California is governed by the Public Trust Doctrine, and a water board that did not consider environmental, aesthetic, and recreational impacts of their ordinances and decision would be derelict in their duty.

  The proposed ordinances, and SLCWD's responsibilities all revolve around water and the lakes, not the merits of RG's proposed development; these ordinances would have been under consideration whether or not any development was proposed at Serene Lakes.  I think these proposed ordinances help us focus on what's fair, as in guaranteeing that those who have bought subdivided property and have paid fees in reliance on eventual delivery of service are assured they will not be shut out from service, and what's prudent , as in assuring a continued water supply and healthy lakes. That said, it's important for us as SLCWD customers to make sure the water district knows our feelings on ordinances affecting our water delivery and the health of the lakes.  Public comment can be emailed, mailed, or voiced at the next meeting. With input from all concerned parties, these ordinances will be crafted to protect the water supply and Serene Lakes to the benefit of all.

Katie Gray

